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While land ownership
rights in some states may be
“relegated to the status of  a
poor relation,” in Louisiana
these rights are the very cor-
nerstones upon which our
state’s constitution is built.1

The Louisiana First Circuit
Court of  Appeal  declared
that the rights of  land own-
ership are “fundamental”
and therefore to remain
“free and unmolested.”2

The law of  trespass is
based on the “fundamental
sanctity of  private property
from arbitrary invasion.”3 A
trespass occurs when there
is “an unlawful physical in-
vasion of  the property or
possession of  another.”4

Louisiana law is clear
that acting outside the terms
and scope of  a servitude, or
a right-of-way, is a trespass.5

Established Louisiana law
distinguishes between three
types of  trespass: (1) good
faith,6 (2) legal bad faith,7

and (3) moral bad faith.8

The settled law of  trespass harshly 
penalizes bad faith trespass for two reasons.
First, private property rights are funda-
mental and enjoy sweeping constitutional
protection.9 Second, trespass can only be
disincentivized by making the business risk
of  being caught too high for a company to
insure against.10

At a minimum, disgorgement of  profits
is the remedy for bad faith trespass. Accord-
ing to settled Louisiana law, the forfeiture
rule of  recovery is intended to deter any
man from “profit[ing] from his own wrong-
doing.”11 The trial court has vast discretion
to determine the appropriate measure of
damages under La. C.C. art. 1999.12

The damage caused by a
bad faith violation of  the
right to be free of  intrusion
on one’s own property is by
definition insusceptible of
precise calculation. In
Amoco Production Co. v.
Texas Meridian Resources
Exploration Inc., Texas
Meridian forfeited two pro-
ducing wells because it
drilled them on Amoco’s
property without Amoco’s
permission.13 The standard
used is preponderance of
the evidence, which may be
met by direct or circum-
stantial evidence.14

In one of  the first land-
loss cases tried in federal
court,15 the trial judge 
engaged in an Erie guess
and ruled that the defen-
dants did not trespass when
they allowed pipeline
canals to exceed the prom-
ised widths in the right-of-
way agreements.16

However, in January, the
Louisiana Fourth Circuit

reviewed this issue in another land-loss
case — Morgan City Land and Fur Com-
pany, L.L.C. v. Tennessee Gas Pipeline 
Company, L.L.C.— and reversed the trial
court’s grant of  the defendants’ summary
judgment motion that under no set of  facts
could exceedance of  the servitude by the
widening of  a pipeline canal be a trespass.  

The Morgan City Fourth Circuit panel
unanimously held that whether the defen-
dants’ failure to honor the maximum
widths of  the right-of-way agreements was
a product of  mere “negligence” or an 
“intentional business decision” was a fac-
tual inquiry best decided by the jury.17 In so
holding, the panel relied upon Terre Aux
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Boeufs Land Co., Inc. v. J.R. Gray Barge Co.
for the principle that “‘a defendant may 
be held liable for an inadvertent trespass 
resulting from an intentional act[.]’”18 

This finding by the Fourth Circuit fits
squarely within traditional Louisiana ju-
risprudence. For example, in Lavergne v.
Lawtell Gravity Drainage Dist. No. 11, the
court held that dredging a drainage canal
constituted a trespass.19 In Turner v. La.
Dept. of  Highways, the court held that ero-
sion of  a drainage channel outside any
servitude area constituted a trespass.20

InMiller v. Prairie Canal Co., the Third
Circuit wrote in dicta that if  a canal had
widened beyond the dimensions of  a
pipeline servitude because of  the canal
company’s actions, rather than the narrow-
ing of  the canal that occurred in that case,
then trespass would have been a viable
cause of  action.21 Not only are intentional
acts like trespasses triggered when defen-
dants consciously desire an outcome, but
they are also implicated when a defendant
knows that “the result is substantially cer-
tain to follow from his conduct, whatever
his desire may be as to that result.”22

Under the law, there is no material distinc-
tion between a pipeline trespass through dry
land and a canal trespass through wetlands.

Recently, California legislators stiffened
the penalty for trespass.23 In doing so, they
brought California law on trespass in har-
mony with Louisiana law.24 California law
now recognizes two categories of  bad faith
trespass: One that is a simple mistake
(Louisiana’s legal bad faith), and one that is
the product of  malice, oppression, or fraud
(Louisiana’s moral bad faith). 

In 2019, a Bakersfield jury held Shell
Pipeline Company, Alon Bakersfield Prop-
erty, Inc., and Paramount Petroleum Corpo-
ration accountable for four trespassing
pipelines in C & C Properties v. Shell
Pipeline Co.25 The jury found the defendants
“acted with malice, oppression or fraud in
connection with their trespassing on plain-
tiff ’s property.”26 In Bailey v. Outdoor Media
Group, the court held that under certain
facts, gross profits must be disgorged.27

Some defendants have argued that dis-
gorgement of  revenues would be punitive in
nature. Decades ago, however, Judge Albert
Tate, Jr., explained why disgorgement of  
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revenues is appropriate in a state where
“only compensatory and not punitive 
damages” are available.28 Judge Tate ex-
plained, “The key to resolution of  this
[paradox] seems to be that in [] circum-
stances [of  an illegal and deliberate viola-
tion of  property rights] such awards in
Louisiana are regarded as compensatory
for violations of  a recognized property
right, rather than punitory.”29

Similarly, in Belgarde v. City of  Natchi-
toches, the Third Circuit held that the dam-
ages for the violation of  a landowner’s
“constitutional right to be free of  unlawful
trespasses upon and takings of  his land”
were compensatory damages.30

When a trial court is faced with a 
motion for summary judgment on whether
(1) erosion and subsequent widening of  a
pipeline canal constitutes a bad-faith tres-
pass and (2) the trespass is in legal or moral
bad faith, the inquiry will turn on the credi-
bility of  the witnesses. As fact-intensive
matters, both are best resolved by the fact
finder at a trial on the merits. 
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